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M A v E R  OF: Customs Inspectors - Overtime Compensation - 
Aggregating Separate Periods of Overtime 

DIGEST: 

Customs Service requests decision whether 
an inspector's overtime assignments from 
9 : 3 0  p.m. to 10:30 p.m. Sunday, and from 
1 2 : 4 5  a.m. to 1 : 4 5  a.n. Monday, may be 
considered continuous so as to limit his 
overtime entitlement to 1/2 day's pay for 
each assignment. We conclude that under 
current Customs regulations the Monday 
assignment is not a continuation of the 
Sunday assignment, and the inspector is 
entitled to 1-1/2 days' pay for the Monday 
assignment. 

ISSUE 

The issue in this decision involves whether a Customs 
inspector's overtime assignments from 9 : 3 0  p.m. to 1 0 : 3 0  
p.m. Sunday and from 1 2 : 4 5  a.m. to 1:45  a.m. Monday may be 
considered continuous so as to limit his overtime entitle- 
ment under the provisions of 19 U.S.C. § 2 6 7 ,  and the imple- 
menting regulations. For the reasons that follow, we hold 
that under existing regulations the Customs Service may not 
treat such assignments as continuous service. 

BACKGROUND 

This decision is in response to a request from the 
Honorable Alfred R. DeAngelus, Acting Commissioner of 
Customs, U.S. Customs Service. This decision is being 
handled under our labor-management procedures contained in 
4 C.F.R. Part 2 2  ( 1 9 8 3 ) ,  and we have received comments on 
this matter from the National Treasury Employees Union. 

This question involving an interpretation of the 
Customs Service regulations governing overtime entitlement 
arose from a grievance filed by a Customs inspector which 
was denied by tne agency. The inspector worked on Sunday 
from 12 noon to 8 p.m., and from 9:30 p.m. to 10:30 p.in., 
and finally from 1 2 : 4 5  a.m. to 1 : 4 S  a.m. Monday, Under the 
applicable statute and regulations, he was paid 2 days' pay 
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for t h e  Sunday work from 12  noon to  8 porner and  1/2 d a y ' s  
pay for  t h e  work f r o m  9:30 p.m. to  10:30 p.m. The i s s u e  i n  
d i s p u t e  is w h e t h e r  t h e  work p e r f o r m e d  f r o m  12:45 a.m. t o  
1:45  a.m. Monday s h a l l  b e  t r e a t e d  a s  a c o n t i n u a t i o n  of t h e  
s e r v i c e s  p e r f o r m e d  o n  Sunday ( w h i c h  would e n t i t l e  t h e  
inspector to  1 /2  d a y ' s  p a y ) ,  or as a separate claim f o r  
overtime work a t  n i g h t  ( w h i c h  would e n t i t l e  t h e  i n s p e c t o r  to  
1-1/2 days '  p a y ) .  

The Customs S e r v i c e  seeks t o  e s t a b l i s h  a n a t i o n a l  
p o l i c y  o n  w h a t  c o n s t i t u t e s  c o n t i n u o u s  o v e r t i m e  a s s i g n m e n t s  
and  r e q u e s t s  o u r  d e c i s i o n  w h e t h e r  a b r e a k  i n  a s s i g n m e n t s  o f  
l e s s  t h a n  2 h o u r s  b e t w e e n  Sunday or h o l i d a y  work and  weekday 
work c a n  b e  c o n s i d e r e d  c o n t i n u o u s  s e r v i c e  u n d e r  t h e  c u r r e n t  
r e g u l a t i o n s .  Cus toms a l so  q u e s t i o n s  w h e t h e r  b r e a k s  i n  
a s s i g n m e n t s  s h o u l d  be computed from when t h e  o v e r t i m e  work 
w a s  completed o r  f rom when t h e  i n s p e c t o r  w a s  no  l o n g e r  
a v a i l a b l e  f o r  s e r v i c e  ( o v e r t i m e  is  compensa ted  f o r  o n  t h e  
basis o f  2-hour i n c r e m e n t s ) .  F i n a l l y ,  t h e  Cus toms S e r v i c e  
r e q u e s t s  o u r  d e c i s i o n  w h e t h e r  t h i s  i n s p e c t o r  is e n t i t l e d  t o  
1/2 d a y ' s  p a y  or 1-1/2 d a y s '  p a y  for  t h e  o v e r t i m e  p e r f o r m e d  
o n  Monday morn ing .  

The C h i e f  C o u n s e l  of t h e  Customs S e r v i c e  is o f  t h e  
o p i n i o n  t h a t  when t h e r e  is a b r e a k  i n  a s s i g n m e n t s  b e t w e e n  
Sunday n i g h t  and  Monday morn ing  ( a s  i n  t h i s  case) ,  t h e  
Monday a s s i g n m e n t  is n o t  a c o n t i n u a t i o n  of t h e  Sunday 
a s s i g n m e n t .  The C h i e f  C o u n s e l  p o i n t s  o u t  t h a t  Sunday is 
d e f i n e d  i n  t h e  a p p l i c a b l e  r e g u l a t i o n s  ( 1 9  C.F.R. S 2 4 . 1 6 ( h ) )  
as m i d n i g h t - t o - m i d n i g h t ,  and  a n  a s s i g n m e n t  Monday morn ing  
c a n n o t  be c o n s i d e r e d  Sunday s e r v i c e  u n l e s s  i t  is a c o n t i n u a -  
t i o n  o f  a n  a s s i g n m e n t  begun o n  Sunday.  Thus ,  t h e  C h i e f  
C o u n s e l  c o n c l u d e s  t h a t  t h i s  Customs i n s p e c t o r  is e n t i t l e d  t o  
1-1/2 d a y s '  p a y  f o r  t h e  Monday a s s i g n m e n t .  

The  C h i e f  C o u n s e l  o f  Customs d o e s  a g r e e  t h a t  w h e t h e r  
t h e  a s s i g n m e n t  is c o n t i n u o u s  is computed f rom t h e  i n s p e c -  
t o r ' s  a v a i l a b i l i t y ,  n o t  f rom when t h e  i n s p e c t o r ' s  work 
a c t u a l l y  ended .  An i n s p e c t o r  is  pa id  f o r  o v e r t i m e  o n  t h e  
b a s i s  o f  2-hour i n c r e m e n t s  w i t h  any  f r a c t i o n  o f  2 h o u r s  
amoun t ing  t o  a t  l e a s t  1 h o u r  t o  be  c o u n t e d  as  2 h o u r s .  
Thus ,  a n  i n s p e c t o r  who works  f rom 10 p.m. to  1 1  p.m., a n d '  
t h e n  b e g i n s  a n  a s s i g n m e n t  a t  1 2  m i d n i g h t ,  would be con- 
s i d e r e d  t o  be w o r k i n g  c o n t i n u o u s l y .  -. 

The N a t i o n a l  T r e a s u r y  Employees Union p r o v i d e d  comments 
on  t h i s  matter and  a r g u e s  t h a t  t h e  Monday a s s i g n m e n t  i s  
separate  and  c a n n o t  be c o n s i d e r e d  Sunday work e x c e p t  i n  t h a t  
l i m i t e d  s i t u a t i o n  w h e r e  t h e  Monday a s s i g n m e n t  is a c o n t i n u a -  
t i o n  o f  t h e  Sunday work a s  s u g g e s t e d  by t h e  C h i e f  C o u n s e l  of 
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Customs. The union also points out that under 19 C.F.R. 
S 2 4 . 1 6 ( f ) ,  broken periods of overtime are to be considered 
continuous for the purposes of overtime compensation, How- 
ever, the union argues that the regulation is limited in 
this case to broken periods of overtime occurring before 
midnight Sunday and does not apply to an overtime assignment 
which begins Monday morning. 

DISCUSSION 

Customs inspectors are entitled to certain overtime 
compensation for overtime work between 5 p.m. and 8 a.m., 
or for work on Sundays or holidays under the authority of 
19 U.S.C. S 2 6 7 ,  which provides in pertinent part as 
follows: 

"The Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for 
overtime services of customs officers and 
employees who may be required to remain on 
duty between the hours of five o'clock post- 
meridian and eight o'clock antemeridian, or 
on Sundays or holidays * * * such rates to be 
fixed on the basis of one-half day's addi- 
tional pay for each two hours or fraction 
thereof of at least one hour that the over- 
time extends beyond five o'clock post- 
meridian (but not to exceed two and one-half 
days' pay for the full period from five 
o'clock postmeridian to eight o'clock 
antemeridian), and two additional days' pay 
for Sunday or holiday duty * * *." 

This additional compensation is paid by the shipper or 
carrier requesting the customs inspection to the Customs 
Service. 

The implementing regulations contained in 19 C.F.R 
S 2 4 . 1 6 ,  provide in subsection (h) for the payment of 
2 days' pay for the 8 hours the employee worked on Sunday - from 12  noon to 8 p.m. This subsection also provides 
that service in excess of 8 hours on a Sunday or holiday 
shall be compensated "on the same basis as overtime services 
performed at night on a weekday," Thus, for service between 
9:30  p.m. and 1 0 : 3 0  porn., section 2 4 . 1 6 ( g )  provides 
1/2 day's pay for each 2 hours of compensable time, with 
service of at least 1 hour counted as 2 hours. See 
B-201789,  October 2 0 ,  1 9 8 1 ,  61 Comp. Gen. 3 3 .  
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AS t h e  par t ies  i n d i c a t e ,  i f  t h e  a s s i g n m e n t  on Monday is 
deemed a c o n t i n u a t i o n  o f  t h e  work on Sunday,  sect ion 
2 4 , 1 6 ( g )  p r o v i d e s  as f o l l o w s :  

"* * * i f  a n  employee  p e r f o r m s  o v e r t i m e  ser- 
v i c e s  d u r i n g  t h e  n i g h t  h o u r s  a t  t h e  b e g i n n i n g  
of t h e  n e x t  r e g u l a r  workday f o l l o w i n g  a 
Sunday or h o l i d a y  which  o v e r t i m e  services are 
i n  c o n t i n u a t i o n  o f  a n  a s s i g n m e n t  begun o n  t h e  
Sunday or h o l i d a y  i m m e d i a t e l y  p r e c e d i n g  s u c h  
r e g u l a r  workday, t h e  compensab le  t i m e  f o r  t h e  
o v e r t i m e  s e r v i c e s  f o l l o w i n g  s u c h  Sunday or 
h o l i d a y  s h a l l  be t h e  period be tween m i d n i g h t  
o f  s u c h  Sunday or h o l i d a y  and  t h e  c o n c l u s i o n  
of t h e  o v e r t i m e  s e r v i c e s . "  

S e c t i o n  24 .16 (g )  a lso p r o v i d e s  a l i m i t a t i o n  o n  t o t a l  compen- 
s a t i o n  p a i d  p u r s u a n t  to  t h e  s e c t i o n  d u r i n g  1 n i g h t  of 
2-1/2 d a y s '  pay.  

If t h e  a s s i g n m e n t  o n  Monday is n o t  c o n s i d e r e d  a c o n t i n -  
u a t i o n  of t h e  Sunday overtime a s s i g n m e n t ,  t h e  pa r t i e s  a g r e e  
t h a t  t h e  Monday morning work would have  to b e  c o n s i d e r e d  a s  
separate n i g h t  work. Under 19 C.F.R. S 2 4 , 1 6 ( b ) ,  t h e  word 
' n i g h t "  means t h e  t i m e  be tween 5:OO p.m. and  8:OO a.m., b u t  
" s h a l l  n o t  i n c l u d e  a n y  s u c h  t i m e  w i t h i n  t h e  24 h o u r s  o f  a 
Sunday or  h o l i d a y . "  I n s t e a d ,  " [ t l h e  n i g h t  h o u r s  a t  t h e  end 
of t h e  r e g u l a r  workday i m m e d i a t e l y  p r e c e d i n g  a Sunday or  
h o l i d a y  and t h e  n i g h t  h o u r s  a t  t h e  b e g i n n i n g  of t h e  n e x t  
r e g u l a r  workday s h a l l  be c o n s i d e r e d  f o r  t h e  p u r p o s e s  o f  t h i s  
s e c t i o n  as  pa r t s  o f  a s i n g l e  n i g h t . "  

Compensable time f o r  o v e r t i m e  'services is computed 
u n d e r  sect ion 2 4 . 1 6 ( g )  a s  f o l l o w s :  

"The r e a s o n a b l e  r a t e  o f  e x t r a  compensa t ion  
for a u t h o r i z e d  o v e r t i m e  services pe r fo rmed  by 
Customs employees  a t  n i g h t  o n  a n y  weekday is 
h e r e b y  f i x e d  a t  o n e - h a l f  o f  t h e  g r o s s  d a i l y  
r a t e  o f  t h e  r e g u l a r  pay  o f  t h e  employee  who 
p e r f o r m s  t h e  s e r v i c e  f o r  each 2 h o u r s  o f  com- 
p e n s a b l e  t i m e ,  a n y  f r a c t i o n  o f  2 h o u r s  
amount ing  t o  a t  l ea s t  1 h o u r  to  be  c o u n t e d  as 
2 h o u r s .  The compensab le  t i m e  s h a l l  b e  * * * 
t h e  p e r i o d  be tween t h e  t i m e  t h e  employee  is 
a s s i g n e d  and reports  f o r  d u t y  and  t h e  c o n c l u -  
s i o n  o f  t h e  s e r v i c e s ,  p l u s  4 h o u r s ,  i f  t h e  
t i m e  o f  a s s i g n m e n t  is a f t e r  t h e  e x p i r a t i o n  o f  
t h e  f i r s t  4 and b e f o r e  t h e  b e g i n n i n g  o f  t h e  
l a s t  2 h o u r s  o f  t h e  n i g h t .  * * * I *  
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Thus, if the assignment is not continuous, the inspector in 
this case is entitled to a 4-hour “roll back” added to his 
assignment of 1 hour from 12:45 a.m. to 1:45 a.m. Monday, 
with the 5 hours of compensable time worth 3 one-half day’s 
of pay, or 1-1/2 days’ pay. See 37 Comp. Gen. 276 (1957). 

We agree with the interpretation of the Chief Counsel 
of Customs and the union that in this situation the inspec- 
tor’s Monday assignment cannot be considered a continuation 
of the Sunday overtime work. With the inspector’s assign- 
ment from 9:30 p.m. to 10:30 porn., and with the concept of 
2 hours compensable time for each overtime assignment of 
1 hour or more, the inspector was considered available for 
duty only until 11:30 p.m. Absent language in the Customs 
regulations permitting aggregation in this situation, we do 
not consider an assignment beginning at 12:45 a.m. Monday to 
be a continuation from the assignment ending at 11:30 p.m. 
Sunday. 

of overtime assignments in specific situations. 
For example, where an inspector performs work on a Sunday or 
holiday the rate of pay is applied ID* * * whether it 
[the length of time] is served continuously or in broken 
periods, and whether it is served for one or more appli- 
cants. * * *”  See 19 C.F.R. $4 24.16(h), and 8-201789, 
October 20, 1981, 6 1  Comp. Gen. 33. The only other refer- 
ence to aggregation of assignments is contained in 
19 C . F . R .  $4 24.16(f), which provides as follows: 

The Customs regulations do provide for the aggregation 

“(f) Broken periods. When overtime services 
at night or on a Sunday or holiday are 
rendered in broken periods, the actual time 
each assignment began and ended shall be 
reported, Overtime services rendered in such 
broken periods shall be treated as though the 
services had been continuous except when the 
total of the compensation computed separately 
for  each such period in accordance with the 
provisions of paragraphs ( 9 )  and (h) of this 
section is less than when computed as though 
the services had been considered continuous. 
For purposes of computing compensation, each 
time an employee is assigned and reports for 
overtime duty on a weekday or on a Sunday or 
holiday constitutes a separate broken period 
even though no services, or services of less 
than 1 hour, are actually rendered on such 
assignment. * * *“ 

-.- 
I- 

- ”--- 
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We agree with the union's contention that section (f) does 
not permit the aggregation of overtime assignments as 
suggested by the Customs Service in this case. This section 
does not require that Sunday and Monday service be 
considered continuous for pay purposes, but rather that 
broken periods of overtime services at night, or on a Sunday - or holiday, should be calculated as though continuous. 
Assignments on Sunday night and early Monday morning are not 
performed during the same "night" since under section 
24.16(b), quoted above, the 24 hours of a Sunday or holiday 
are excluded from the definition of service at "night." 

Accordingly, we conclude that the Customs Service may 
not under its current regulations aggregate overtime assign- 
ments with interruptions of less than 2 hours. Therefore, 
we hold that the Customs inspector in this case is entitled 
to 1-1/2 days' pay for the Monday overtime assignment. 

A s  we stated in 37 Comp. Gen. 276, (1957) the statute 
authorizes the Secretary of the Treasury to "fix a reason- 
able rate of extra compensation", and we see no prohibition\ 
to Customs amending its regulations in order to aggregate 
overtime assignments where the interruption between assign- 
ments is less than 2 hours, A s  we noted on page 2 of this 
decision, we agree with the views of the Chief Counsel of 
the Customs Service as to the method for computing the 
length of the interruption, The breaks in assignments 
should be determined on the basis of the time for which the 
inspector is paid and must be available for duty. 

of the United States 

i 
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